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STATEMENT OF THE CASE 


The appellees deem the statement of facts in 
appellant’s brief not to be sufficiently full aiid com¬ 
plete to jiresent the question for review, ancj there¬ 
fore submit the following statement of the case 
(Rule 8, Section 4): 

The judgment appealed from was entered in the 
court below upon the sustaining of appellees’ sep¬ 
arate demurrers to appellant’s amended declara¬ 
tion. The appellant has assigned fourteen alleged 
errors, generally touching matters not pertinent to 
this proceeding. The real and only question for 
review is whether the appellant’s amended declara¬ 
tion stated a cause of action against the appellees. 
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Appellant has included in the Transcript of 
Record various memoranda of points and authori¬ 
ties filed in the court below by the parties to this 
appeal. These memoranda were filed pursuant to 
Law Rule 32 of the District Supreme Court. It 
should be pointed out, however, that paragraph 
four of this rule specifically provides that such 
memoranda shall not constitute a part of the record 
of the case. 

The meager facts in appellant’s original declara¬ 
tion tended to disclose that the appellant was suing 
the appellee O ’Toole for acts done by her in her ca¬ 
pacity as a Judge of the Municipal Court, and was 
suing the appellee Snyder for acts done by him in 
his capacity as United States Marshal. Without 
any factual explanation, it was alleged as a conclu¬ 
sion of law that both these parties went beyond their 
4 ‘official duty in a way to bring about irreparable 
damage to plaintiff.” It may be fairly inferred 
from the declaration that the Marshal executed a 
writ of restitution against this appellant, para¬ 
graph number three of the declaration alleging an 
“eviction on a Landlord and Tenant order.” 
There was no charge that the Marshal acted negli¬ 
gently or wantonly, or that he did anything other 
than merely execute the writ. An inadequate at¬ 
tempt was made to allege want of jurisdiction on 
the part of the Municipal Court. 

After the Court sustained appellees’ separate 
demurrers to this original declaration, appellant 
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filed her amended declaration, thus waiving any 
right to complain about the action of the Court in 
respect of the original declaration. See Poling v. 
Jeffords, 56 App. D. C. 88. 

Thereafter, the appellees filed separate j demur¬ 
rers to the amended declaration, claiming that the 
amended pleading did not cure the defect^ in the 
original pleading, and incorporating therein the 
six grounds of their respective demurrers to the 
original declaration. 

ARGUMENT 

Inasmuch as the amended declaration is Inartifi- 
' cially drawn and contains many extraneous and im¬ 
material allegations, and for the furtheb reason 
that appellant is not represented by counsel, appel¬ 
lees, in their argument herein, intend to £ive the 
appellant the benefit of every reasonable inference. 
This suit is an outgrowth of the transactions re¬ 
ferred to by this Honorable Court in the bases of 
Spruill v. Ballard, 61 App. D. C. 112, and Bollard 
et al, v. Spruill, Numbers 6142, 6153, arid 6154, 
decided October 1, 1934. The appellee O’Toole is 
being sued for granting William D. Buck a judg¬ 
ment against appellant for possession of certain 
premises in a landlord and tenant proceeding in the 
Municipal Court, and the appellee Snyder is sued 
for executing a writ of restitution pursuant to such 
judgment, the proceeding, judgment, and writ 
•being the same ones referred to by this Court on 
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page 3 of its opinion in the latter eases above 
mentioned. 

We propose hereinafter to demonstrate as a mat¬ 
ter of law that Judge O’Toole had jurisdiction of 
the subject matter of the proceeding before her, 
and that the amended declaration fails to allege 
anything showing a want or excess of such juris¬ 
diction. This being so, we submit that she is not 
amenable to this suit for damages, and conse¬ 
quently, for the reasons hereinafter stated, the 
appellee Snyder is not liable. 

I 

The municipal court had jurisdiction and the amended 
declaration fails to show lack thereof 

As pointed out by this Court in Ballard, et al . v. 
Spruill, No. 6142, supra, all the events complained 
of by the appellant in her amended declaration oc¬ 
curred between the date of the decision of the Dis¬ 
trict Supreme Court dismissing the bill of com¬ 
plaint in the original suit of Spruill against Bal¬ 
lard and the date when that decision was reversed 
by this Court in 61 App. D. C. 112. The appellant 
does not seem to base her alleged cause of action 
upon the contention that, because the foreclosure 
sale was ultimately held illegal by this Court, there¬ 
fore the Municipal Court could not have had any 
right to award possession of the premises to Buck; 
but seems to ground her suit upon the theory 


that, at the time she acted upon the facts and law 
then before her, Judge O’Toole had no jurisdiction. 
In either event, the amended declaration fails to 
contain any facts or other allegations tehding to 
show that, on the evidence and state of tlje record 
before Judge O’Toole at the time she Rendered 
judgment for possession, the Municipal Court did 
not have jurisdiction. 


Section 225, Title 18, of the 1929 D. C. Code 
(page 171), vested jurisdiction in the Municipal 
Court over the very kind of matter involved in the 
landlord and tenant proceeding of William D. 
Buck v. Georgia M. Spruill, L. and T. No. 437,067 
(the caption of the proceeding complainejd of), in 
.the following language: 

Whenever * * * any mortgagor or 

grantor in a mortgage or deed of trust to 
secure a debt shall unlawfully detain the 
possession of the real property conveyed, 
after a sale thereof under such deed of trust 
or a foreclosure of the mortgage, 
it shall be lawful for the municipal 
complaint under oath, verified by the person 
aggrieved by said unlawful detention or by 
his agent or attorney, having knowledge of 
the facts, to issue a summons to Ijhe party 
complained of to appear and show cause why 
judgment should not be given against him 
for the restitution of the possession 
1901, 31 Stat. 1193, c. 854, sec. 20; 

1920, 41 Stat. 555, c. 153). 


court, on 


(Mar. 3, 
Apr. 19, 
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Section 227 of the same title provides: 

If upon the trial it appears that the plain¬ 
tiff is entitled to the possession of the prem¬ 
ises, judgment and execution for the posses¬ 
sion shall be awarded in his favor, with 
costs; * * *. (Mar. 3, 1901, 31 Stat. 

1193, c. 854, sec. 22.) 

In Brown v. Slater, 23 App. D. C. 51, this Court,. 
at page 56, said: 

The ease of a mortgagor improperly or un¬ 
lawfully holding over after a foreclosure or 
sale of the mortgaged premises has been 
assimilated by the Code to that of a tenant 
holding over after his tenancy has expired, 
and is included in the category of cases of 
forcible entry and detainer and unlawful 
detainer, for which summary proceedings 
before a justice of the peace were deemed by 
the legislative authority to be a proper 
remedy. 

The appellee, Judge O'Toole, having undoubted 
jurisdiction at the time on the record then before 
her to hear and determine the right of Buck to pos¬ 
session of the premises occupied by the appellant, 
she is completely protected from any liability at 
the suit of the appellant to recover damages for 
granting Buck a judgment for possession of these 
premises. 

In Randall v. Bingham, 74 U. S. (7 Wallace) 523, 
the Supreme Court said: 

Now, it is a general principle applicable 
to all judicial officers, that they are not liable 
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to a civil action for any judicial a!ct done 
within their jurisdiction. In reference to 
judges of limited and inferior authority, it 
has been held that they are protected only 
when they act within their jurisdiction. * * * 
In the United States, judicial power is 
vested exclusively in the courts. The judges 
administer justice therein for the j people, 
and are responsible to the people ajone for 
the manner in which they perforin their 
duties. If faithless, if corrupt, if diphonest, 
if partial, if oppressive or arbitrary, they 
may be called to account by impeachment, 
and removed from office. * * * But re¬ 

sponsible they are not to private parties in 
civil actions for their judicial acts, however 
injurious may be those acts, and however 
much thev mav deserve condemnation, unless 
perhaps where the acts are palpably in 
excess of the jurisdiction of the judges, and 
are done maliciously or corruptly. 

In Bradley v. Fisher, 80 U. S. (13 Wallace) 351, 
the Supreme Court of the United States, referring 
to the case of Randall v. Bingham, supra, stated: 

In considering the questions presented the 
court observed that it was a general prin¬ 
ciple, applicable to all judicial officers, that 
they were not liable to a civil action for any 
judicial act done by them within their juris¬ 
diction; that with reference to jqdges of 
limited and inferior authority it had been 
held that they were protected only when they 
acted within their jurisdiction; thaj; if this 
were the case with respect to them, no such 
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limitation existed with respect to judges of 
superior or general authority; that they 
were not liable in civil actions for their ju¬ 
dicial acts, even when such acts were in ex¬ 
cess of their jurisdiction, “unless, perhaps, 
when the acts in excess of jurisdiction are 
done maliciously or corruptly.’’ The quali¬ 
fying words were inserted upon the sugges¬ 
tion that the previous language laid down 
the doctrine of judicial exemption from lia¬ 
bility to civil actions in terms broader than 
was necessary for the case under considera- 
tion, and that if the language remained un¬ 
qualified it would require an explanation of 
some apparently conflicting adjudications 
found in the reports. They were not in¬ 
tended as an expression of opinion that in 
the cases supposed such liability would exist, 
but to avoid the expression of a contrary 
doctrine. 

These decisions have been referred to and fol¬ 
lowed in almost every state. 

In Landseidel v. Culeman, 181 Northwestern 
(N. D.) 595, the Court said: 

It is elementary that judicial officers are 
not liable for the erroneous exercise of the 
judicial powers vested in them. * * * 

This rule of public policy applies as well to 
inferior courts of limited jurisdiction as to 
superior courts of general jurisdiction. We 
can see no reason for the distinction that has 
sometimes been drawn * * *. 
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In Grant v. Williams, 54 Montana 246, the Court 
said, at page 251: 

The rule extends even to acts grossly erro¬ 
neous or prompted by corrupt or malicious 
motives, provided only they are done within 
jurisdiction clearly conferred. 

In McIntosh v. Bullard et al., 95 Arkansas 227, 
the Court said, at page 232: 

As is said in the case of Trammell v. Rus¬ 
sellville, 34 Ark. 105, “It is a universally 
recognized principle that one acting judi¬ 
cially in a matter within the scop^ of his 
jurisdiction is not liable in an action for his 
conduct. Whenever the State confers ju¬ 
dicial powers upon an individual, it confers 
them with full immunity from private suit.” 
* * * the justice of the peace is jnot lia¬ 

ble to a civil action for any erroneous de¬ 
cision made in entire good faith in the 
exercise of that jurisdiction which was con¬ 
ferred upon him. 

See to the same effect Henke v. McCord it al., 55 
Iowa 378, which holds that a justice of the peace 
who enforces an ordinance which is void for want 
of power in the city to enact it, cannot be held 
liable therefor in a civil action. 

In Ackerson v. Semple, 163 Kentucky 395, the 
Court said, at page 396: 

As a matter of fact, the judgment of a 
magistrate can have no such effect, for the 
only question in forcible detainer is the right 
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of possession. Holman v. Parsons, 162 Ky. 
454. Matters of title, liens, and equities do 
not enter into the ease. 

'“It is a universal rule of law that a judge, 
acting within the scope of his jurisdiction, is 
not liable in an action for damages for anv 
opinion he may deliver as such, or any rule or 
action he may take for the proper conduct 
of the business of his court. This doctrine 
applies to judges of all grades, and to all 
persons who act in a judicial capacity while 
acting within the limits of their juris¬ 
diction, even if he should act illegally or 
erroneously. ’ ’ 

As indicated above, irregularities and other 
errors on the part of a court in the conduct of a case 
over which it has jurisdiction do not constitute, nor 
are they the equivalent of, excess of jurisdiction. 
Conceding, arguendo, that the Municipal Court 
committed error in respect of the matters com¬ 
plained of by the appellant in her amended declar¬ 
ation, for instance, the withdrawal of the case from 
the jury and the direction of a verdict for Buck, 
they certainly do not constitute lack or excess 
of jurisdiction, and are the very things against 
which the foregoing cases intended to protect the 
judiciary. 

The judgment for possession, which eventually 
resulted in the eviction of the appellant, has never 
been set aside or otherwise vacated. Appellant’s 
amended declaration discloses that on November 
19, 1930, this Court, in original case No. 1718,. 
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denied the appellant herein a writ of errpr to re¬ 
view Judge O’Toole’s action in the Municipal 
Court. Moreover, this Court, in its opinion in No. 
6142, supra, handed down on October 1, }934, did 
not disturb that part of the decree of the District 
Supreme Court which “ordered that Harriet T. 
Serven should retain possession of the r^al estate 
until the balance due to her be paid by the plaintiff 
(Spruill).” The dispossessing of appellant must 
therefore not have been improper. 

Appellant’s amended declaration intimates that 
the appellee O’Toole exceeded her jurisdiction be¬ 
cause the title to real estate was involved. It is 
readily conceded that the Municipal Court does not 
have jurisdiction in cases involving title tt> real es¬ 
tate (1929 D. C. Code, Title 18, Section ^93); and 
we are familiar with the cases of Gray v. Ward, 45 
App. D. C. 498, and Johnson v. Simmons, 53 App. 
D. C. 356, in which plaintiffs were obliged to estab¬ 
lish their titles to real estate in order to prove their 
cases. However, the Municipal Court proceeding 
complained of by the appellant in this instance was 
a landlord and tenant one, and it is quitfe obvious 
from an examination of the appellant’s c|efense in 
that suit (which defense is set out in the amended 
declaration) that she did not deprive the Municipal 
Court of jurisdiction, in that she failed to follow 
the procedure outlined in 1929 D. C. Code, Title 25, 
Section 324, and Title 18, Section 228, in order to 
divest that court of jurisdiction. In this connec¬ 
tion, compare the case of Brown v. Slater . supra. 
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It is submitted, therefore, that the amended 
declaration fails to allege any facts or other reason 
showing a want of jurisdiction in the Municipal 
Court over the subject matter of the proceeding 
then pending before it. 


II 

» 

The writ of restitution fully protects the appellee 

Snyder 

Having fully demonstrated, we submit, that the 
Court had jurisdiction and that the amended dec¬ 
laration states no case to the contrary, the law 
seems to be well settled that a writ of restitution, 
fair and regular on its face, issued by such a court, 
constitutes a valid protection to the officer who 
executes it. (See State ex rel. Carroll v. Devitt, 
107 Mo. 573, 28 A. S. R. 440, 17 S. W. 900; note in 
56 A. L. R. 1039; and Miller v. White, 80 Ill. 580.) 

In Miller v. White, supra, the Court said: 

An officer armed with a writ of restitution 
may enter the premises forcibly, in order to 
execute it; having so entered, it is his duty 
to remove whatever chattels or property 
may be in the house, doing as little damage 
as possible—no more than is necessary to ef¬ 
fect the purpose, and which would be the 
natural consequence of a hasty removal. 

Compare Williams v. District of Columbia, 22 
App. D. C. 471, 474. 

The amended declaration does not charge that 
the appellee Snyder or his deputies acted wantonly 


13 


or negligently, the alleged cause of action as to him 
being based solely upon the proposition that! he ex¬ 
ecuted the writ of restitution issued pursuant to 
Judge O’Toole’s judgment for possession, evicting 
the appellant from the premises which she was then 
occupying. 

CONCLUSION 

It will be noted that appellees have treated this 
case from both the viewpoint of pleading and of 
applicable principles of law generally. In other 
words, allowing for every fair inference iii favor 
of appellant’s amended declaration, and ev^n sup¬ 
plying deficiencies therein, no cause of acjtion is 
stated against these appellees. Consequently, the 
trial court’s judgment is correct and shquld be 
affirmed. j 

Respectfully submitted. 

E. Barrett Prettyman, 

Corporation Counset, 
Vernon E. West, 

Principal Assistant Corporation Counset, 

Thos. Gillespie Walsh, 

Assistant Corporation Counsel, 
Attorneys for Appellee O’Tfoole. 
Leslie C. Garnett, | 

United States Attorney, 

John J. Wilson, j 

Assistant United States Attorney^, 

Attorneys for Appellee Snyder . 
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